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Leonard Wood — Administrator, Soldier and Citizen. By Wil- 
liam Herbert Hobbs. With an Introduction by Henry A. 
Wise Wood. (New York: G. P. Putnam's Sons. Pp. 272.) 

This book is not a formal biography. In its nine chapters there is a 
discursive treatment of the chief phases of General Wood's career, 
mingled with much adverse criticism of the present administration's 
attitude toward the war both before and after America's entrance into 
it. The author's point of view as to national policy may be gathered 
from the following statement on pages 40 and 41 : 

"If time can be found for full deliberation upon the Utopian pro- 
posals of the pacifist set forth with so much noisy propaganda, the 
sound sense of the nation may be relied upon to assert itself in their 
repudiation; for Americanism has from the beginning of our history 
been a dominant national trait, and throughout history nationalism 
has always been immensely stimulated by triumphs in foreign wars." 

The book is obviously a campaign document and not a very good 
one. It is so fulsome in its eulogy of its hero and so bitter in its de- 
nunciation of all who disagree with him, but above all of President 
Wilson, that it overshoots its mark in both directions. Even a cam- 
paign document should present some appearance of judicial balance 
and desire to set forth the truth. If it were not for the descriptive 
words on the title page, more than half of this book would convey the 
impression that President Wilson is its hero in the sense in which Satan 
is the hero of Paradise Lost. The carelessness with which the book is 
prepared appears from the statement (p. 36) that after attending 
the German army manoeuvres in 1902, General Wood returned to warn 
his government of impending danger, but "the warning was unheeded 
and bitterly resented by the pacifist Government in power." The 
pacifist head of the American government in 1902 and for six years 
thereafter was Theodore Roosevelt. 

Lawrence B. Evans. 

Washington, D. C. 

The Obligation of Contracts Clause of the United States Consti- 
tution. By Warren B. Hunting, Ph.D. (Johns Hopkins 
Univ. Studies in Historical and Political Science, Series xxxvii, 
No. 4. Baltimore: The Johns Hopkins Press. 1919. Pp. 
x, 120.) 

The author of this monograph was killed on July 15, 1918, while in 
service in France, with the result that the title under which it is pub- 
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lished indicates the scope of its original design rather than its actual 
performance. The subject to which it is essentially devoted is the 
historical and legal basis of the Dartmouth College decision. 

By section 10, Irticle 1 of the Constitution, the states are forbidden 
to pass laws "impairing the obligation' of contracts." In his conclud- 
ing paragraph, Dr. Hunting writes of this provision: "It is very plain 
that the Convention had in mind only retrospective laws as impairing 
the obligation of contracts, and it is almost equally plain that they 
had in mind only contracts of private individuals." In the face of 
this fact he advances the thesis that the extension to public grants 
which the clause just quoted received in the decisions in Fletcher v. 
Peck, and Dartmouth College v. Woodward had a good deal of basis 
in accepted legal and political theories of the time, and in the common 
law as well. 

His argument may be summarized as follows : At the common law a 
franchise was property. The grant of a franchise, like that involved 
in Dartmouth College v. Woodward, stood therefore on the same 
legal footing with a grant of land, such as was involved in Fletcher v. 
Peck. A grant, however, is but a conveyance, and a conveyance is 
characterized by writers on Naturrecht, as well as by writers on the 
civil law, as "a contract." Indeed, Blackstone himself was quoted 
by Marshall in Fletcher v. Peck as classifying all contracts as execu- 
tory and executed, and as declaring that a "contract executed differs 
in nothing from a grant." But, Dr. Hunting continues (p. 34), 
"call a conveyance a contract and you raise the suggestion that there 
must be an obligation; you emphasize the fact that the grantee has his 
rights merely by the consent of the grantor; you obscure the part 
which the state takes in the matter; you suggest the idea that if one 
man obtains his right solely from another, he necessarily holds it sub- 
ject to the will of the latter, who can go no farther than to bind him- 
self never to exercise the power of revocation." Marshall's assertion, 
therefore, in Fletcher v. Peck, that a grant, though of itself an exe- 
cuted contract, implies an executory contract on the part of the grantor 
not to reassert his right over the thing granted, was not extravagance, 
albeit the rule of estoppel with which he sought to support it had no 
application to the case. 

This argument breaks down at an essential point. None of Dr. 
Hunting's citations (pp. 19-36) go to prove more than the obvious 
fact that a conveyance must be preceded by a contract — the fulfillment 
of which is compellable at English law by an action for specific per- 
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formance — not that a conveyance is followed by an obligation in 
personam against the grantor. The test of the validity of Marshall's 
doctrine that an implied contract supplements a grant is quite simple. 
It consists in the question whether an action for breach of contract 
would lie against a grantor who attempted to disturb the grantee in 
the use of the thing granted; whether, in fact, a grantor would find him- 
self in a different situation from that of anybody else attempting the 
same thing. The answer being no, it follows that Marshall's implied 
contract theory was pure moonshine. 

The fact is that Dr. Hunting demands too specific a provenance for 
the doctrine of Fletcher v. Peck and Dartmouth College v. Wood- 
ward. The basis of that doctrine was not legal or even theoretical 
in a narrow sense; rather it was ethical and it is shown to be so in Mar- 
shall's own words in both cases, as well as in the later case of Ogden 
v. Saunders. In this connection Dr. Hunting seems to have over- 
looked the significance of Marshall's admission in the Dartmouth 
College case that Parliament would have had the power to revoke 
the charter the moment it was granted, though all would have recog- 
nized "the perfidy" of the act, and that New Hampshire could have 
done the same thing at any time till the adoption of the Constitution. 
This admission seems to infer that Marshall was well aware of the dis- 
tinction which the notion of parliamentary sovereignty had established 
between moral and legal obligation. Indeed, Dr. Hunting himself 
speaks at one point (p. 75) of "a state whose legislature is legally 
omnipotent" though in other passages (e.g., pp. 71 and 94) he seems 
to regard Parliament's omnipotence as either a crude fact which had 
not at this date been assimilated to the law, or as something illegal. 
I must add my conviction that Dr. Hunting has exaggerated the close- 
ness of connection in Marshall's mind between Fletcher v. Peck and 
Dartmouth College v. Woodward. It is true that Story and Wash- 
ington both build directly upon Fletcher v. Peck in their concurring 
opinions in the latter case; but Marshall does something quite different. 
This, however, is a matter on which there is no space to enter upon 
here. 

Dr. Hunting's criticisms of Shirley (pp. 60 ff. and 94 ff.) are more 
convincing than his animadversions upon Bartlett's argument (pp. 
76-82). His showing (pp. 72-75) that the distinction between public 
and private corporations was not clearly established at the time of 
the Dartmouth College decision is important. His suggestion in a 
footnote (p. 88) that "a legislative act repealing misused or non-used 
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franchises should [not] be denied effect by the courts, if the fact of 
misuser or nonuser be shown," while it overlooks Marshall's invocation 
of the principle of the separation of powers in an analogous matter, 
is also important; and the same must be said of his remarks on the 
subject of "consideration" (pp. 106-107), a topic to which he had 
designed to devote an entire chapter. The examination of the views 
of James Wilson, the reputed framer of the obligation of contracts 
clause (pp. 115-116), would have been strengthened by recourse to his 
opinion in Chisholm v. Georgia. 

Dr. Hunting has left us a study demanding the serious attention of 
students of American constitutional law. Many of the questions 
which it raises probe very deep. The answers which it returns to these 
questions, if open to challenge, are for that very reason provocative of 
thought. Both questions and answers reveal a mind of unusual pene- 
tration and independence, the loss of which to the profession must be 
cause for deep regret. This volume is worthy of its place in the dis- 
tinguished series in which it appears. 

Edward S. Corwin. 

Princeton University. 

The National Government of the United States. By Everett 
Kimball, Ph.D. (Boston: Ginn and Company. Pp. v, 629. 
Appendix.) 

Because it is the newest book upon the subject as well as the only 
first-rate college text of recent date dealing exclusively with the na- 
tional government, Professor Kimball's work has been received with 
more than usual interest by those engaged in the study and the teach- 
ing of American government. The expectations to which its announce- 
ment gave rise have been fully realized, and its quality and character 
undoubtedly will gain for it not only a wide use in the class room, but 
also a permanent place as one of the standard works of reference upon 
the subject. It is peculiarly well adapted for both purposes, and 
perhaps its distinguishing characteristic is that it combines success- 
fully the qualities of a workable textbook with those of a treatise. 

Professor Kimball frankly describes the government from the con- 
stitutional viewpoint. "I have endeavored to show the historical 
origins and the development of our national political institutions and to 
present an adequate picture of the actual workings of the government," 
he writes. "But I also have attempted never to lose sight of the 



